Unit One




Teacher’s Note

The Indian Constitution has been regularly referred to in the previous two Social and Political Life
textbooks. Unlike the previous two books, where little space was devoted to discussing the
Constitution itself, this year the chapters in Unit 1 take the Constitution as its main focus.

Chapter 1 begins with a discussion of the principles that underlie a liberal constitution. Four short
storyboards have been used to familiarise the student with the ideas that are being discussed.
The storyboards use incidents located within a classroom-setting to illustrate three complex
constitutive principles. The storyboards should be used to aid the student's understanding of these
constitutive principles.

The discussion on the Indian Constitution is situated within a historical context. This has been done
with the express intent that students become aware of the major influence that our anti-colonial
struggle had on Indian democracy. In discussing the Constitution, we have had to use several new, and
often difficult terms, to explain certain key features. While teaching these, please keep in mind that
the student will continue to study these key features in greater depth in higher classes. Therefore, the
attempt here is to familiarise the student with a very basic understanding of the significance of these
features within the working of democracy in India.

Chapter 2 discusses secularism. The most prevalent definition of secularism is that it refers to the
separation between Religion and the State. The chapter uses this definition as the foundation and
then proceeds to elucidate two complicated ideas: the first points to why this separation is important
and the second to what is particular to Indian secularism.

There are two main reasons why the separation between Religion and State is important. The first
is to prevent the domination of one religion over another, i.e. inter-religious domination. The second
is to oppose the various types of domination that can happen within a religion, i.e. intra-religious
domination. For example, the chapter discusses untouchability in Hindu religious practice which
allowed ‘upper castes' to dominate members of some ‘lower castes. Secularism's opposition to
institutionalised religion means that it promotes freedom and equality between and within religions.

The second major conceptual idea that the chapter deals with is the unique nature of Indian
secularism. Indian secularism does protect the religious freedom of individuals by maintaining a
separation from religion. But it also provides room for the reform of religions, for example, the
abolishing of untouchability, child marriage, etc. Therefore, in its attempt to achieve religious equality
(both between as well as within religions) the Indian secular State both maintains a separation as
well as intervenes in religion. This intervention can either be in terms of a ban (like that on
untouchability) or in terms of providing assistance to religious minorities. The chapter explains this
and refers to it as 'principled distance’ This means that any interference in religion by the State has
to be based on the ideals laid out in the Constitution.

Several of the above points are quite complex. It is crucial that you understand these points clearly
before teaching this chapter. It is very likely that students will come up with several suggestions for
why the government should intervene or not intervene in religious affairs. While discussion is to be
encouraged, it is important to mediate this and ensure that it does not reinforce stereotypes of
religious minorities.
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Chapter 1 Indian Constitution

In this chapter, we are going to begin with football, a
game many of you have probably heard of, or even
played. As the name suggests, this is a game that involves
the players' feet. According to the rules of football, if
the ball touches the arm of any player (except the
goalkeeper), then this is considered a foul. So if players
start holding the football in their hands and passing it
around, then they are not playing football any more.
Similarly other games, such as hockey or cricket, also
have rules according to which they are played. Each of
these rules helps define the game, and helps us
distinguish one game from another. As these are
fundamental to the game, we can also call them the
constitutive rules of the game. Like these games, a
society also has constitutive rules that make it what it
is and differentiate it from other kinds of societies. In
large societies in which different communities of people
live together, these rules are formulated through
consensus, and in modern countries this consensus is
usually available in written form. A written document
in which we find such rules is called a Constitution.
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We have looked at the Indian Constitution in Classes VI
and VIl in our Social and Political Life textbooks. Have
you ever wondered why we need a Constitution or been
curious about how the Constitution got written, or who
wrote it? In this chapter, we will discuss both these
issues and also look at the key features of the Indian
Constitution. Each of these features is crucial to the
working of democracy in India and some of these will
be the focus of different chapters in this book.
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In 1934, the Indian National Congress made
the demand for a Constituent Assembly.
During the Second World War, this assertion
for an independent Constituent Assembly
formed only of Indians gained momentum
and this was convened in December 1946.
The photo on page 2 shows some members
of the Constituent Assembly.

Between December 1946 and November
1949, the Constituent Assembly drafted a
constitution for independent India. Free to
shape their destiny at last, after 150 years
of British rule, the members of the
Constituent Assembly approached this task
with the great idealism that the freedom
struggle had helped produce. You will read
more about the work of the Constituent
Assembly later in the chapter.

The photo alongside shows Prime Minister
Jawaharlal Nehru addressing the
Constituent Assembly.

Today most countries in the world have a Constitution.
While all democratic countries are likely to have a
Constitution, it is not necessary that all countries that have
a Constitution are democratic. The Constitution serves
several purposes. First, it lays out certain ideals that form
the basis of the kind of country that we as citizens aspire to
live in. Or, put another way, a Constitution tells us what
the fundamental nature of our society is. A country is
usually made up of different communities of people who
share certain beliefs but may not necessarily agree on all
issues. A Constitution helps serve as a set of rules and
principles that all persons in a country can agree upon as
the basis of the way in which they want the country to be
governed. This includes not only the type of government
but also an agreement on certain ideals that they all believe
the country should uphold.
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The country of Nepal has witnessed several
people’s struggles for democracy. There was a
people’s struggle in 1990 that established
democracy that lasted for 12 years until
2002. In October 2002, King Gyanendra,
citing the Maoist uprising in the countryside as
his reason, began taking over different aspects
of the government with the army’s assistance.
The King then finally took over as the head of
government in February 2005. In November
2005, the Maoists joined other political parties
to sign a 12-point agreement. This agreement
signalled to the larger public an imminent return
to democracy and peace. In 2006, this
people’s movement for democracy began
gaining immense force. It repeatedly refused
the small concessions that the King made and
finally in April 2006 the King restored the Third
Parliament and asked the political parties to
form a government. In 2007, Nepal adopted an
interim Constitution. The above photos show
scenes from the people’s movement for
democracy in 2006.

Discuss with your teacher what
you understand by the term
‘constitutive’. Provide one
example of ‘constitutive rules’
from your everyday life.

Why do the people of Nepal
want a new Constitution?

seeessessssssssssn -~ Social and Political Life

R

Let us try and understand what we mean by this through
two contrasting situations in the recent history of Nepal, a
country that borders India on the north. Until quite
recently, Nepal was a monarchy. The previous
Constitution of Nepal, which had been adopted in 1990,
reflected the fact that the final authority rested with the
King. A people’s movement in Nepal fought for several
decades to establish democracy and in 2006 they finally
succeeded in putting an end to the powers of the King. Now
the people have to write a new Constitution to establish
Nepal as a democracy. The reason that they do not want to
continue with the previous Constitution is because it does
not reflect the ideals of the country that they want Nepal
to be, and that they have fought for.

As in the game of football, in which a change in the
constitutive rules will change the game altogether, Nepal,
by moving from a monarchy to a democratic government,
needs to change all its constitutive rules in order to usher in
a new society. This is why, the people of Nepal are in the
process of writing a new Constitution for the country. The
caption alongside elaborates Nepal’s struggle for democracy.

The second important purpose of a Constitution is to define
the nature of a country’s political system. For example,
Nepal’s earlier Constitution stated that the country was
to be ruled by the King and his council of ministers. In
countries that have adopted a democratic form of




government or polity, the Constitution plays a crucial role
in laying out certain important guidelines that govern
decision-making within these societies.

In a democracy, we choose our leaders so that they can
exercise power responsibly on our behalf. However, there is
always the possibility that these leaders might misuse their
authority and the Constitution usually provides safeguards
against this. This misuse of authority can result in gross
injustice as demonstrated in the classroom situation below:

Suresh is the class monitor. He is a
bully. His classmates are not too fond
of him. Mrs Rao, the class teacher, has
to leave the classroom on some urgent
work. She asks Suresh to mind the class.
Suresh starts picking on Anil.

When Mrs Rao returns to the class ...

Ma'am, while you were away,
Anil kept talking loudly and

disturbing the class. He would
not listen to me.

Anil, today | am going to
report you to Mrs Rao.

|| But what have | done?

Anil, you will have to
stay back after school
today and write ‘I will
not disobey the class
monitor' a 100 times.

But ... Ma'am ... |
did not do anything!

In democratic societies, the Constitution often lays down
rules that guard against this misuse of power by our political
leaders. In the case of the Indian Constitution, about which
you will read more later in this chapter, many of these laws
are contained in the section on Fundamental Rights. Do
you recall the chapter on the Dalit writer, Om Prakash
Valmiki’s experiences in school from your Class VII book?
In that chapter, we talked about the discrimination Om
Prakash faced because he was a Dalit. You read about how
the Indian Constitution guarantees the right to equality to
all persons and says that no citizen can be discriminated
against on grounds of religion, race, caste, gender, and place
of birth. The Right to Equality is one of the Fundamental
Rights guaranteed by the Indian Constitution.

1. In what way is the class
monitor misusing his power?

2. In which of the following
situations is a minister
misusing his power:

a) refuses to sanction a project
of his ministry for sound
technical reasons;

b) threatens to send his
security staff to rough up his
neighbour;

c) calls up the police station
asking them not to register a
complaint that is likely to be
filed against his relative.
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The games period is about to

Let's play basketball
today, for a change!

No! We will
play cricket.

Another important function that a Constitution plays
in a democracy is to ensure that a dominant group does
not use its power against other, less powerful people or
groups. The storyboard below demonstrates one such
situation in the classroom.

We always have
to do what the
boys want

The teacher decides to settle the
problem with a show of hands.

Obviously! There are
more boys in the class.

We've won!
We've won!

Ma'am should think of
another way to make
decisions, so that our
wishes are also heard.

Who is in a minority in the
above storyboard? In what way
is this minority being
dominated by the decision
taken by the majority?
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Such unhealthy situations can occur in democratic
societies too, where a majority can continuously
enforce decisions that exclude minorities and go
against their interests. As the above storyboard
illustrates, every society is prone to this tyranny of
the majority. The Constitution usually contains rules
that ensure that minorities are not excluded from
anything that is routinely available to the majority.
Another reason why we have a Constitution is
precisely to prevent this tyranny or domination by
the majority of a minority. This can refer to one
community dominating another, i.e. inter-community
domination, or members of one community
dominating others within the same community, i.c.
intra-community domination.



The third significant reason why we need a Constitution
is to save us from ourselves. This may sound strange but
what is meant by this is that we might at times feel strongly
about an issue that might go against our larger interests
and the Constitution helps us guard against this. Look at
the storyboard below to understand this better:

Shabnam is in a fix. She has a decision to make.

| have two chapters left to revise for
tomorrow's test. But it's time for my favourite

TV programme. I'm dying to watch it. But if | do
that, | won't have time to finish my revision.

Shabnam, why
are you looking
so worried?

| want to
watch this
TV programme
but | have a
test tomorrow.
If you all
watch TV, |
will also
want to
watch. | have
an idea.

What if no
one watches
TV tonight?
Then | may
not be
tempted.

It's a good thing | did not
watch TV. There are so many
questions from the last two

Similarly, the Constitution helps to protect us against ' _chapters.

certain decisions that we might take that could have an
adverse effect on the larger principles that the country
believes in. For example, it is possible that many people
who live in a democracy might come to strongly feel that
party politics has become so acrimonious that we need a
strong dictator to set this right. Swept by this emotion, *
they may not realise that in the long run, dictatorial rule
goes against all their interests. A good Constitution does
not allow these whims to change its basic structure. It does
not allow for the easy overthrow of provisions that
guarantee rights of citizens and protect their freedom.

. . . Why was Shabnam happy that
From the above discussion, you will understand that the (.} 4 not watched TV? What

Constitution plays a very important role in democratic would you have done in a
societies. similar situation?
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Let us recap the reasons why the Constitution plays an important role in democratic societies by
recalling the constitutive rules that you have read about through these examples:

Example Constitutive Rules
The people of Nepal are writing a new It lays down ideals that define the kind of
Constitution after the success of the country that we want to live in.

people's movement for democracy.

Suresh, the class monitor wrongly picks on

Anil, his classmate.

The girls do not get to play basketball
because the boys are a majority in class.

Shabnam decides to revise her chapters

instead of watching TV.

There was an extraordinary sense of unity
amongst the members of the Constituent
Assembly. Each of the provisions of the future
constitution was discussed in great detail and
there was a sincere effort to compromise and
reach an agreement through consensus. The
above photo shows Sardar Vallabhbhai Patel, a

prominent member of the Constituent Assembly.
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Now let us try and understand the ways in which the above
points get translated into certain ideals and rules by
studying some key features of the Indian Constitution.

The Indian Constitution: Key Features

By the beginning of the twentieth century, the Indian
national movement had been active in the struggle for
independence from British rule for several decades. During
the freedom struggle the nationalists had devoted a great
deal of time to imagining and planning what a free India
would be like. Under the British, they had been forced to
obey rules that they had had very little role in making.
The long experience of authoritarian rule under the colonial
state convinced Indians that free India should be a
democracy in which everyone should be treated equally
and be allowed to participate in government. What
remained to be done then was to work out the ways in
which a democratic government would be set up in India
and the rules that would determine its functioning. This
was done not by one person but by a group of around 300
people who became members of the Constituent Assembly
in 1946 and who met periodically for the next three years
to write India’s Constitution.
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These members of the Constituent Assembly had a huge
task before them. The country was made up of several
different communities who spoke different languages,
belonged to different religions, and had distinct cultures.
Also, when the Constitution was being written, India was
going through considerable turmoil. The partition of the
country into India and Pakistan was imminent, some of
the Princely States remained undecided about their future,
and the socio-economic condition of the vast mass of people
appeared dismal. All of these issues played on the minds of
the members of the Constituent Assembly as they drafted
the Constitution. They rose to the occasion and gave this
country a visionary document that reflects a respect for
maintaining diversity while preserving national unity. The
final document also reflects their concern for eradicating
poverty through socio-economic reforms as well as
emphasing the crucial role the people can play in choosing
their representatives.

Listed below are the key features of the Indian Constitution.
While reading these, keep in mind the above-mentioned
concerns of diversity, unity, socio-economic reform and
representation that the authors of this document were
grappling with. Try and understand the ways in which they
tried to balance these concerns with their commitment to
transforming independent India into a strong, democratic
society.

1. Federalism: This refers to the existence of more than
one level of government in the country. In India, we have
governments at the state level and at the centre. Panchayati
Raj is the third tier of government and you have read about
this in your Class VI book. We looked at the functioning
of the state government in your Class VII book and this
year we will read more about the central government.

The vast number of communities in India meant that a system
of government needed to be devised that did not involve only
persons sitting in the capital city of New Delhi and making

11

Dr Babasaheb Ambedkar is known as the
Father of the Indian Constitution.

Dr Ambedkar believed that his participation
in the Constituent Assembly helped the
Scheduled Castes get some safeguards in
the draft constitution. But he also stated
that although the laws might exist,
Scheduled Castes still had reason to fear
because the administration of these laws
were in the hands of ‘caste Hindu officers’.
He, therefore, urged Scheduled Castes to
join the government as well as the civil
services.
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When the Constituent Assembly adopted the
principle of universal adult franchise, Shri A.K.

Ayyar, a member, remarked that this was done,

“with an abundant faith in the common man
and the ultimate success of democratic rule,
and in the full belief that the introduction of
democratic government on the basis of adult
suffrage will bring enlightenment and promote
the well-being, the standard of life, the
comfort, and the decent living of the common

man-.

Austin, G. 1966. The Indian Constitution: Cornerstone of a
Nation. Clarendon Press, Oxford.

The photo below shows people standing in line
to cast their votes.

decisions for everyone. Instead, it was important to have
another level of government in the states so that decisions
could be made for that particular area. While each state in
India enjoys autonomy in exercising powers on certain issues,
subjects of national concern require that all of these states
follow the laws of the central government. The Constitution
contains lists that detail the issues that each tier of
government can make laws on. In addition, the Constitution
also specifies where each tier of government can get the
money from for the work that it does. Under federalism,
the states are not merely agents of the federal government
but draw their authority from the Constitution as well. All
persons in India are governed by laws and policies made by
each of these levels of government.

2. Parliamentary Form of Government: The different
tiers of government that you just read about consist of
representatives who are elected by the people. Your Class
VII book began with the story of Kanta who
was standing in line to vote during an election. The

Sy

-=:3-.."'n" o
o

- _'_'ﬁ



Constitution of India guarantees universal adult suffrage
for all citizens. When they were making the Constitution,
the members of the Constituent Assembly felt that the
freedom struggle had prepared the masses for universal adult
suffrage and that this would help encourage a democratic
mindset and break the clutches of traditional caste, class
and gender hierarchies. This means that the people of India
have a direct role in electing their representatives. Also,
every citizen of the country, irrespective of his/her social
background, can also contest in elections. These
representatives are accountable to the people. You will read
more about why representation is crucial to democratic
functioning in Unit 2 of this book.

3. Separation of Powers: According to the Constitution,
there are three organs of the State. These are the legislature,
the executive and the judiciary. The legislature refers to our
clected representatives. The executive is a smaller group of
people who are responsible for implementing laws and
running the government. The judiciary, of which you will
read more in Unit 3 of this book, refers to the system of
courts in this country. In order to prevent the misuse of
power by any one branch of the State, the Constitution
says that each of these organs should exercise different
powers. Through this, each organ acts as a check on the
other organs of the State and this ensures the balance of
power between all three.

The word 'State' is often used in this chapter. This does
NOT refer to state governments. Rather when we use
State, we are trying to distinguish it from ‘government.
‘Government' is responsible for administering and
enforcing laws. The government can change with
elections. The State on the other hand refers to a

political institution that represents a sovereign people
who occupy a definite territory. We can, thus, speak of
the Indian State, the Nepali State etc. The Indian State
has a democratic form of government. The government (or
the executive) is one part of the State. The State refers to
more than just the government and cannot be used
interchangeably with it.

13
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Members of the Constituent Assembly feared
that the executive might become too strong
and ignore its responsibility to the legislature.
The Assembly, therefore, included a number of
provisions in the Constitution to limit and
control the action taken by the executive
branch of government as a whole.

The above photo shows members of the
Constituent Assembly deep in discussion.

Discuss the difference between
State and Government with
your teacher.
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The Fundamental Rights in
the Indian Constitution
include:

1. Right to Equality: All persons are
equal before the law. This means
that all persons shall be equally
protected by the laws of the country.
It also states that no citizen can be
discriminated against on the basis of
their religion, caste or sex. Every
person has access to all public places
including playgrounds, hotels, shops
etc. The State cannot discriminate
against anyone in matters of
employment. But there are
exceptions to this that you will read
about later in this book. The practice
of untouchability has also been
abolished.

2. Right to Freedom: This includes
the right to freedom of speech and
expression, the right to form
associations, the right to move freely
and reside in any part of the country,
and the right to practise any
profession, occupation or business.
3. Right against Exploitation: The
Constitution prohibits trafficking,
forced labour, and children working
under 14 years of age.

4. Right to Freedom of Religion:
Religious freedom is provided to all
citizens. Every person has the right
to practise, profess and propagate
the religion of their choice.

5. Cultural and Educational Rights:
The Constitution states that all
minorities, religious or linguistic, can
set up their own educational
institutions in order to preserve and
develop their own culture.

6. Right to Constitutional Remedies:
This allows citizens to move the
court if they believe that any of their
Fundamental Rights have been
violated by the State.

seeessessssssssssn -~ Social and Political Life

4. Fundamental Rights: The section on Fundamental
Rights has often been referred to as the ‘conscience’ of the
Indian Constitution. Colonial rule had created
a certain suspicion of the State in the minds of
the nationalists and they wanted to ensure that a set
of written rights would guard against the misuse of State
power in independent India. Fundamental Rights,
therefore, protect citizens against the arbitrary
and absolute exercise of power by the State. The
Constitution, thus, guarantees the rights of individuals
against the State as well as against other individuals.

Moreover, the various minority communities also
expressed the need for the Constitution to include rights
that would protect their group. The Constitution,
therefore, also guarantees the rights of minorities against
the majority. As Dr Ambedkar has said about these
Fundamental Rights, their object is two-fold. The first
objective is that every citizen must be in a position to claim
those rights. And secondly, these rights must be binding
upon every authority that has got the power to make laws.

In addition to Fundamental Rights, the Constitution also
has a section called Directive Principles of State Policy. This
section was designed by the members of the Constituent
Assembly to ensure greater social and economic reform,
and to serve as a guide to the independent Indian State to
institute laws and policies that help reduce the poverty of
the masses.

Which Fundamental Rights will the following situations
violate:

- If a 13-year old child is working in a factory manufacturing
carpets.

- If a politician in one state decides to not allow labourers
from other states to work in his state.

- If a group of people are not given permission to open a
Telugu-medium school in Kerala.

- If the government decides not to promote an officer of the
armed forces because she is a woman.
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5. Secularism: A secular state is one in which the state
does not officially promote any one religion as the state
religion. We will read more about this in the following
chapter.

You now understand the ways in which a country’s
history often determines the kind of Constitution that a
country adopts for itself. The Constitution plays a crucial
role in laying out the ideals that we would like all citizens
of the country to adhere to, including the representatives
that we elect to rule us. Just like in the game of football, a
change of constitutive rules will affect the game. Indian
Constitution has been changed over the years to reflect
new concerns of the polity. Often a major change in the
Constitution means a change in the fundamental
nature of the country. We saw this in the case of
Nepal and how it needs to adopt a new
Constitution after it has recently become a
democratic society.

The different features of the Indian Constitution
outlined above, involve complicated ideas that are
often not easy to grasp. Don’t worry too much
about this for the moment. In the rest of the book
as well as in your higher classes, you will read
more about these different features of the Indian
Constitution and understand more substantively
what they mean.

The Constitution also mentions fundamental duties. Find out
with the help of your teacher what these include and why it is
important for citizens in a democracy to observe these.

The above photos show various members
signing a copy of the Constitution at its final
session. The first photo (from top) shows Prime
Minister Pandit Jawaharlal Nehru signing. The
second photo is of Dr Rajendra Prasad,
President of the Constituent Assembly. The last
photo shows the following persons (from right
to left): Shri Jairamdas Daulatram, Minister for
Food and Agriculture; Rajkumari Amrit Kaur,
Health Minister; Dr John Mathai, Finance
Minister; Sardar Vallabhbhai Patel, Deputy
Prime Minister and behind him Shri Jagjivan
Ram, Labour Minister.
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Exercises

1. Why does a democratic country need a Constitution?

2. Look at the wordings of the two documents given below. The first column is from the 1990 Nepal
Constitution. The second column is from the more recent Interim Constitution of Nepal.

1990 Constitution of Nepal
Part 7: Executive

2007 Interim Constitution
Part 5: Executive

Article 35: Executive Power: The executive
power of the kingdom of Nepal shall be
exercised exclusively by His Majesty.

The executive power of Nepal shall, pursuant
to this Constitution and other laws, be vested
in the Council of Ministers.

The executive functions of Nepal shall be
taken in the name of the Prime Minister.

What is the difference in who exercises ‘Executive Power’ in the above two Constitutions of Nepal?
Keeping this in mind, why do you think Nepal needs a new Constitution today?

3. What would happen if there were no restrictions on the power of elected representatives?

4. In each of the following situations, identify the minority. Write one reason why you think it is
important to respect the views of the minority in each of these situations.

~—

(a

(b

—_ =

(c

(d

P

In a school with 30 teachers, 20 of them are male.
In a city, 5 per cent of the population are Buddhists.
In a factory mess for all employees, 80 per cent are vegetarians.

In a class of 50 students, 40 belong to more well-off families.

5. The column on the left lists some of the key features of the Indian Constitution. In the
other column write two sentences, in your own words, on why you think this feature

is important:

Key Feature

Significance

Federalism
Separation of Powers
Fundamental Rights

Parliamentary Form of Government
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6. Colour in the following countries in this map:
(a) Colour India in red.
(b) Colour Nepal in green.

(c) Colour Bangladesh in yellow.
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GLOSSARY

Arbitrary: When nothing is fixed and is instead left to one's judgment or choice. This
can be used to refer to rules that are not fixed, or decisions that have no basis etc.

Ideal: A goal or a principle in its most excellent or perfect form.

Indian national movement: The Indian national movement emerged in nineteenth-
century India and saw thousands of men and women coming together to fight British
rule. This culminated in India's independence in 1947. You will learn about this in
greater detail in your history textbook this year.

Polity: A society that has an organised political structure. India is a democratic polity.
Sovereign: In the context of this chapter it refers to an independent people.

Trafficking: The practice of the illegal buying and selling of different commodities
across national borders. In the context of Fundamental Rights discussed in this
chapter, it refers to illegal trade in human beings, particularly women and children.

Tyranny: The cruel and unjust use of power or authority.
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Understanding Secularism

Imagine yourself as a Hindu or Muslim living in a part
of the United States of America where Christian
fundamentalism is very powerful. Suppose that despite
being a US citizen, no one is willing to rent their house
to you. How would this make you feel? Would it not
make you feel resentful? What if you decided to
complain against this discrimination and were told to
go back to India. Would this not make you feel angry?
Your anger could take two forms. First, you might react
by saying that Christians should get the same treatment
in places where Hindus and Muslims are in a majority.
This is a form of retaliation. Or, you might take the
view that there should be justice for all. You may fight,
stating that no one should be discriminated against
on grounds of their religious practices and beliefs. This
statement rests on the assumption that all forms of
domination related to religion should end. This is the
essence of secularism. In this chapter, you will read
more about what this means in the Indian context.




History provides us with many examples of discrimination,
exclusion and persecution on the grounds of religion. You
may have read about how Jews were persecuted in Hitler’s
Germany and how several million were killed. Now,
however, the Jewish state of Israel treats its own Muslim
and Christian minorities quite badly. In Saudi Arabia, non-
Muslims are not allowed to build a temple, church etc, and

nor can they gather in a public place for prayers.

In all of the above examples, members of one religious
community either persecute or discriminate against
members of other religious communities. These acts of
discrimination take place more easily when one religion is
given official recognition by the State at the expense of other
religions. Clearly no one would wish to be discriminated
against because of their religion nor dominated by another
religion. In India can the State discriminate against a citizen

on the grounds of their religion?

What is Secularism?

In the previous chapter, you read about how the Indian
Constitution contains Fundamental Rights that protect us
against State power as well as against the tyranny of the
majority. The Indian Constitution allows individuals the
freedom to live by their religious beliefs and practices as
they interpret these. In keeping with this idea of religious
freedom for all, India also adopted a strategy of separating

Re-read the introduction to
this chapter. Why do you
think retaliation is not the
proper response to this
problem? What would
happen if different groups
followed this path?

Tanvi, Abhilasha and Snehal, VI B, Srijan School, Delhi.
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The three drawings in this chapter were done
by students of your age. They were asked to
draw on religious tolerance.

the power of religion and the power of the State. Secularism

refers to this separation of religion from the State.
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Ashita Jain, V, Srijan School, Delhi.

Discuss in class: Can there be
different views within the same
religion?
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Why is it Important to Separate Religion
from the State?

As discussed above, the most important aspect of secularism
is its separation of religion from State power. This is
important for a country to function democratically. Almost
all countries of the world will have more than one religious
group living in them. Within these religious groups, there
will most likely be one group that is in a majority. If this
majority religious group has access to State power, then it
could quite easily use this power and financial resources to
discriminate against and persecute persons of other
religions. This tyranny of the majority could result in the
discrimination, coercion and at times even the killing of
religious minorities. The majority could quite easily
prevent minorities from practising their religions. Any
form of domination based on religion is in violation of the
rights that a democratic society guarantees to each and every
citizen irrespective of their religion. Therefore, the tyranny
of the majority and the violation of Fundamental Rights
that can result is one reason why it is important to separate
the State and religion in democratic societies.

Another reason that it is important to separate religion
from the State in democratic societies is because we also
need to protect the freedom of individuals to exit from
their religion, embrace another religion or have the freedom
to interpret religious teachings differently. To understand
this point better, let us take the practice of untouchability.
You might feel that you dislike this practice within
Hinduism and therefore, you want to try and reform it.
However, if State power were in the hands of those Hindus
who support untouchability, then do you think that you
would have an easy task to try and change this? Even if you
were part of the dominant religious group, you might face
a lot of resistance from fellow members of your
community. These members who have control of State
power might say that there is only one interpretation of
Hinduism and that you do not have the freedom to interpret
this differently.
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Pinky, VI G, Srijan School, Delhi.

What is Indian Secularism?

The Indian Constitution mandates that the Indian State be
secular. According to the Constitution, only a secular State
can realise its objectives to ensure the following:

1. that one religious community does not dominate
another;

2. that some members do not dominate other members of
the same religious community;

3. that the State does not enforce any particular religion
nor take away the religious freedom of individuals.

The Indian State works in various ways to prevent the above
domination. First, it uses a strategy of distancing itself from
religion. The Indian State is not ruled by a religious group
and nor does it support any one religion. In India,
government spaces like law courts, police stations,
government schools and offices are not supposed to display
or promote any one religion.
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In a government school in
Seemapur, students want to

I'm afraid that isn't possible,
Rekha. This is a government
school. We cannot give
importance to any one religion.
Private schools may do that.
Government schools don't
celebrate any religious
festivals in the school premises.
Most religious festivals are a
public holiday so that we can
celebrate these at home.

In the above storyboard,
discuss the answer given
by the teacher.
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celebrate a religious festival.

i UERNMENT HIGH Slllll

Sir, there is a big religious
festival next month. We've
never celebrated it in school.
Can we do it this year?

| never thought of it this
way. | guess we can always
celebrate it outside school.

Anyway we were
planning to celebrate it
in our locality.

In the above storyboard, the celebration of the religious
festival within the school would have been a violation of
the government’s policy of treating all religions equally.
Government schools cannot promote any one religion
either in their morning prayers or through religious
celebrations. This rule does not apply to private schools.
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The second way in which Indian secularism works to ~ Government schools often have
prevent the above domination is through a strategy of non- ~ students from different
religious backgrounds.
Re-read the three objectives of
a secular State and write two
practices, the State makes certain exceptions for particular  sentences on why it is
religious communities. important that government
schools do not promote any
one religion?

interference. This means that in order to respect the
sentiments of all religions and not interfere with religious

A group of friends who've recently bought scooters are
meeting to go for a ride together.

For Sikhs, wearing
a pugri is a very
important part of
our religion. The
government cannot
force me to wear a

Hey, | hope you have a helmet.
You know the law in Delhi requires
that you wear one. Why aren't
you wearing a helmet?

Do you want to be fined?

Hey Paramjit! Why
won't you be fined?

Don't worry, | will
not be fined.

In the above storyboard, Paramijit, the Sikh youth, does not
have to wear a helmet. This is because the Indian State
recognises that wearing a pugr/ (turban) is central to a Sikh’s
religious practice and in order not to interfere with this,

allows an exception in the law.

The third way in which Indian secularism works to prevent
the domination listed earlier is through a strategy of
intervention. You read earlier in this chapter about
untouchability. This is a good example where members of
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In the United States of America, most children
in government schools have to begin their
school day reciting the ‘Pledge of Allegiance’.
This Pledge includes the words “under God". It
was established more than 60 years ago that
government school students are not required to
recite the Pledge if it conflicts with their
religious beliefs. Despite this, there have been
several legal challenges objecting to the phrase
“under God” saying that it violates the
separation between church and State that the
First Amendment of the US Constitution
guarantees.

The above photo shows students taking the
‘Pledge of Allegiance’ in a government school in
the U.S.A.
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the same religion (‘upper-caste’ Hindus) dominate other
members (some ‘lower castes’) within it. In order to
prevent this religion-based exclusion and discrimination
of ‘lower castes’, the Indian Constitution bans
untouchability. In this instance, the State is intervening in
religion in order to end a social practice that it believes
discriminates and excludes, and that violates the
Fundamental Rights of ‘lower castes’ who are citizens of
this country. Similarly, to ensure that laws relating to equal
inheritance rights are respected, the State may have to
intervene in the religion-based ‘personal laws’ of
communities.

The intervention of the State can also be in the form of
support. The Indian Constitution grants the right to
religious communities to set up their own schools and
colleges. It also gives them financial aid on a non-
preferential basis.

In what way is Indian secularism different from that of
other democratic countries?

Some of the above objectives are similar to those that have
been included in the Constitutions of secular democratic
countries in other parts of the world. For example, the First
Amendment of the U.S. Constitution prohibits the
legislature from making laws “respecting an establishment
of religion” or that “prohibit the free exercise of religion”.
What is meant by the word ‘establishment’ is that the
legislature cannot declare any religion as the official
religion. Nor can they give preference to one religion. In
the U.S.A. the separation between State and religion means
that neither the State nor religion can interfere in the affairs
of one another.

There is one significant way in which Indian secularism
differs from the dominant understanding of secularism as
practised in the United States of America. This is because
unlike the strict separation between religion and the State
in American secularism, in Indian secularism the State can
intervene in religious affairs. You have read about how the
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Indian Constitution intervened in Hindu religious practices
in order to abolish untouchability. In Indian secularism,
though the State is not strictly separate from religion it
does maintain a principled distance vis-a-vis religion. This
means that any interference in religion by the State has to
be based on the ideals laid out in the Constitution. These
ideals serve as the standard through which we can judge
whether the State is or is not behaving according to secular
principles.

The Indian State is secular and works in various ways to
prevent religious domination. The Indian Constitution
guarantees Fundamental Rights that are based on these
secular principles. However, this is not to say that there is
no violation of these rights in Indian society. Indeed it is
precisely because such violations happen frequently that
we need a constitutional mechanism to prevent them from
happening. The knowledge that such rights exist makes us
sensitive to their violations and enables us to take action
when these violations take place.

Can you think of a recent
incident, from any part of
India, in which the secular
ideals of the Constitution
were violated and persons
were persecuted and killed
because of their religious
backgrounds?

In February 2004, France passed a law banning students from wearing any conspicuous
religious or political signs or symbols such as the Islamic headscarf, the Jewish skullcap, or
large Christian crosses. This law has encountered a lot of resistance from immigrants who are
mainly from the former French colonies of Algeria, Tunisia and Morocco. In the 1960s, France
had faced a shortage of workers and, therefore, had provided visas for these immigrants to come
and work in the country. The daughters of these immigrants often wear headscarves while
attending school. However, with the passing of this new law, they have been expelled from

their school for wearing headscarves.

25
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Exercises

1. List the different types of religious practice that you find in your neighbourhood. This could be
different forms of prayer, worship of different gods, sacred sites, different kinds of religious
music and singing etc. Does this indicate freedom of religious practice?

2. Will the government intervene if some religious group says that their religion allows them to
practise infanticide? Give reasons for your answer.

3. Complete the following table:

4. Look up the annual calendar of holidays of your school. How many of them pertain to different
religions? What does this indicate?

5. Find out some examples of different views within the same religion.

6. The Indian State both keeps away from religion as well as intervenes in religion. This idea can be
quite confusing. Discuss this once again in class using examples from the chapter as well as
those that you might have come up with.
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7. This poster alongside highlights the need for
‘Peace’. It says, “Peace is a never-ending
process....It cannot ignore our differences or
overlook our common interests.” Write in and mot From te ek

your own words what you think the above is. the opposite T pance.
- LsariOnadan

sentences are trying to convey? How does it
relate to the need for religious tolerance?

This chapter had three drawings on religious
tolerance made by students of your age.
Design your own poster on religious tolerance
for your peers.

GLOSSARY

Coercion: To force someone to do something. In the context of this chapter, it refers
to the force used by a legal authority like the State.

Freedom to interpret: The independence that all persons shall have to understand
things in their own way. In the context of this chapter, it refers to a person's liberty
to develop their own understanding and meaning of the religion they practice.

Intervene: In the context of this chapter, it refers to the State's efforts to influence
a particular matter in accordance with the principles of the Constitution.

27
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Teacher’s Note

This is a continuation of the theme of government that has already been dealt with in the Class
VI and VII textbooks. Hence, a recap of ideas is important especially those related to elections,
representation and participation. These ideas can be made more clear to students through bringing
in actual examples into the classroom. Newspaper and TV reports could be used to facilitate this.

The first chapter discusses some of the functions of Parliament. The ways in which these connect
to the idea of parliamentary democracy need to be emphasised. Hence it is important to explain
the critical role played by citizens and allow students to air views regarding this. At times students
might be cynical about the political process and your role as a teacher is not to dismiss or agree
with this cynicism but rather redirect it towards what the Constitution intends.

The second chapter is on understanding laws. Children have little exposure to laws. Therefore,
they would require more examples from a familiar context. It is through this they can figure
out that laws are meant to apply in an equitable manner. The chapter begins by discussing
how this rule of law emerged and the ways in which the nationalists opposed the arbitrariness
of British laws.

The storyboard contained in Chapter 4 portrays how a new law comes into being. The focus of
this storyboard is not on the processes within Parliament. In contrast, the storyboard highlights
the important role that people play in transforming an urgent social issue into law. In addition
to the law already highlighted, it would be good to discuss another example of a new/contemplated
law so that students can relate to the role of people in bringing this about.

The chapter ends with a section on unpopular laws. These refer to laws that often restrict the
Fundamental Rights of certain populations. History provides us with examples of several groups
that protest what they view as unjust laws. Bring in these examples into the classroom to
discuss how a law can be unpopular. Allow students to research more examples in the Indian
context and debate these in the classroom using the Fundamental Rights listed in Chapter 1 as
their yardstick.
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Chapter 3 Why Do We Need a Parliament?

We in India pride ourselves on being a democracy.
Here we will try and understand the relation between
the ideas of participation in decision-making and
the need for all democratic governments to have the
consent of their citizens.

It is these elements that together make us a
democracy and this is best expressed in the institution
of the Parliament. In this chapter, we will try to see
how the Parliament enables citizens of India to
participate in decision making and control the
government, thus making it the most important
symbol of Indian democracy and a key feature of
the Constitution.
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Why should People Decide?

India, as we know, became independent on 15 August 1947.
Preceding this was a long and difficult struggle in which
many sections of society participated. People from various
backgrounds joined the struggle and they were inspired by
the ideas of freedom, equality and participation in decision
making. Under colonial rule, the people had lived in fear
of the British government and did not agree with many of
the decisions that they took. But they faced grave danger if
they tried to criticise these decisions. The freedom
movement changed this situation. The nationalists began
to openly criticise the British government and make
demands. As far back as 1885, the Indian National Congtress
demanded that there be elected members in the legislature
with a right to discuss the budget and ask questions. The
Government of India Act 1909, allowed for some elected
representation. While these early legislatures under the
British government were in response to the growing
demands of the nationalists, they did not allow for all adults
to vote nor could people participate in decision making.

As you read in Chapter 1, the experience of colonial rule as
well as the participation of different people in the struggle
for freedom left little doubt in the minds of the nationalists
that all persons in independent India would be able to
participate in making decisions. With the coming of
independence, we were going to be citizens of a free
country. This did not mean that the government could do
what it felt like, it meant that the government had to be
sensitive to people’s needs and demands. The dreams and
aspirations of the freedom struggle were made concrete in
the Constitution of independent India that laid down the
principle of universal adult franchise, i.e. that all adult
citizens of the country have the right to vote.

31

Parliament and
The Making of Laws

What do you think the artist
is trying to convey through
the image of Parliament on
the previous page?

The above photo shows a man reading
instructions on how to use an Electronic Voting
Machine (EVM). EVMs were used throughout
the country for the first time in the 2004
general elections. The use of EVMs in 2004
saved around 1,50,000 trees which would
have been cut to produce about 8,000 tons of
paper for printing the ballot papers.
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Give one reason why you think
there should be universal adult
franchise.

Do you think there would be
any difference if the class
monitor was selected by the
teacher or elected by the
students? Discuss.

This photo shows election staff using an
elephant to carry polling material and EVMs to
polling stations located in difficult terrain.

People and their Representatives

The take-off point for a democracy is the idea of consent,
i.e. the desire, approval and participation of people. It is
the decision of people that creates a democratic government
and decides about its functioning. The basic idea in this
kind of democracy is that the individual or the citizen is
the most important person and that in principle the
government as well as other public institutions need to have
the trust of these citizens.

How does the individual give approval to the government?
One way of doing so, as you read, is through elections. People
would elect their representatives to the Parliament, then,
one group from among these elected representatives forms
the government. The Patrliament, which is made up of all
representatives together, controls and guides the government.
In this sense people, through their chosen representatives,
form the government and also control it.




The above idea of representation has been an important
theme in your Class VI and VII Social and Political Life
textbooks. You are familiar with how representatives are
chosen at different levels of government. Let us recall these
ideas by doing the following exercises.

1. Use the terms ‘constituency' and ‘represent’ to explain who an MLA is and how the
person gets elected?

2. Discuss with your teacher the difference between a State Legislative Assembly
(Vidhan Sabha) and the Parliament (Lok Sabha).

3. From the list below, identify the work of a State government and that of a Central
government.
(a) The decision of the Indian government to maintain peaceful relations
with China.
(b) The decision of the Madhya Pradesh government to discontinue Board
exams in Class VIII for all schools under this Board.
(c) Introduction of a new train connection between Ajmer and Mysore.
(d) Introduction of a new 1,000 rupee note.

4. Fill in the blanks with the following words.
universal adult franchise; MLAs; representative; directly

Democratic governments in our times are usually referred to as representative
democracies. In representative democracies, people do not participate ........cceneeene..
but, instead, choose their .......................through an election process. These ..................
meet and make decisions for the entire population. These days, a government
cannot call itself democratic unless it allows what is kNOWN @5 ......ccveurerieneenneenneenneenneenns
This means that all adult citizens in the country are allowed to vote.

5. You have read that most elected members whether in the Panchayat, or the Vidhan
Sabha or the Parliament are elected for a fixed period of five years. Why do
we have a system where the representatives are elected for a fixed period and not
for life?

6. You have read that people participate in other ways and not just through elections
to express approval or disapproval of the actions of government. Can you describe
three such ways through a small skit?
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1. The Parliament of India (Sansad) is the supreme law-making institution. It has two Houses, the Rajya Sabha and the Lok Sabha.
2. Rajya Sabha (Council of States), with a total strength of 245 members, is chaired by the Vice-President of India.
3. Lok Sabha (House of the People), with a total membership of 545, is presided over by the Speaker.

The Role of the Parliament

Created after 1947, the Indian Parliament is an expression of the
faith that the people of India have in principles of democracy.
These are patticipation by people in the decision-making process
and government by consent. The Parliament in our system has
immense powers because it is the representative of the people.
Elections to the Parliament are held in a similar manner as they
are for the state legislature. The Lok Sabha is usually elected
once every five years. The country is divided into numerous
constituencies as shown in the map on page 41. Each of these
constituencies elects one person to the Parliament. The candidates
who contest elections usually belong to different political parties.
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With the help of the table below, let us understand

this further.

Results of 8th Lok Sabha elections (1984)

Political Party No. of MPs
elected
National Parties
Bharatiya Janta Party (BJP) 2
Communist Party of India (CPI) 6
Communist Party of India
(Marxist) (CPM) 22
Indian Congress Socialist (ICS) 4
Indian National Congress (INC) 404
Janata Party (JNP) 10
Lok Dal (LKD) 3
State Parties
All India Anna DMK (AIADMK) 12
Dravida Munnetra Kazhagam (DMK) 2
All India Forward Block (FBL) 2
Indian Congress (J) (ICJ) 1
Jammu & Kashmir Conference (JKN) 3
Kerala Congress (J) (KCJ) 2
Muslim League (MUL) 2

Peasants and Workers Party of India (PWP)
Revolutionary Socialist Party (RSP)
Telugu Desam Party (TDP)

Independents

Grand Total

Note: The Lok Sabha elections were not held in Assam and Punjab during 1984.

Source: www.eci.gov.in
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Use the table alongside to
answer the questions below:

Who will form the
government? Why?

Who will be present for
discussions in the Lok Sabha?

Is this process similar to what
you have read about in
Class VII?

The photograph on page 28
shows results from the 3rd Lok
Sabha elections held in 1962.
Use the photograph to answer
the following questions:

a. Which state has the highest
number of MPs in the Lok
Sabha? Why do you think this
is so?

b. Which state has the least
number of MPs in the Lok
Sabha?

c. Which political party has
won the most seats in all
states?

d. Which party do you think
will form the government? Give
reasons why.
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Results of 13th Lok Sabha elections
(1999)

Political Party

Bharatiya Janata Party (BJP) 182
Bahujan Samaj Party (BSP) 14
Communist Party of India

[Marxist] (CPM) 33
Indian National Congress (INC) 114
Janata Dal [United] (UD (U)) 21
Others 5
All India Anna DMK (AIADMK) 10
All India Trinamool Congress (AITC) 8
Biju Janata Dal (BJD) 10
Dravida Munnetra Kazhagam (DMK) 12
Indian National Lok Dal (INLD) 5
Nationalist Congress Party (NCP) 8
Pattali Makkal Katchi (PMK) 5
Rashtriya Janata Dal (RJD) 7
Shiv Sena (SHS) 15
Samajwadi Party (SP) 26
Telugu Desam Party (TDP) 29
Others 23
Registered (Unrecognised) Parties 10
Independents 6
Grand Total 543

Source: www.eci.gov.in

The above table gives you the results of the 13th
Lok Sabha elections held in 1999. In these
elections, the BJP got a large number of seats but
still not enough to emerge as the majority party in
the Lok Sabha. It, thus, had to form a coalition,
the National Democratic Alliance (NDA), with other
political parties who were its allies.
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No. of MPs elected

Once elected, these candidates become Membets
of Parliament or MPs. These MPs together make
up the Parliament. Once elections to the
Parliament have taken place, the Patliament needs
to perform the following functions:

A. To Select the National Government

The Patliament in India consists of the President, the
Rajya Sabha and the Lok Sabha. After the Lok Sabha
elections, a list is prepared showing how many MPs
belong to each political party. For a political party to
form the government, they must have a majority of
elected MPs. Since there are 543 elected (plus 2
nominated) members in Lok Sabha, to have a majority
a party should have at least half the number i.e. 272
members or more. The Opposition in Parliament is
formed by all the political parties that oppose the
majotity party/coalition formed. The largest amongst
these parties is called the Opposition party.

One of the most important functions of the Lok
Sabha is to select the executive. The executive, as
you read in Chapter 1, is a group of persons who
work together to implement the laws made by the
Parliament. This executive is often what we have
in mind when we use the term government.

The Prime Minister of India is the leader of the
ruling party in the Lok Sabha. From the MPs who
belong to her party, the Prime Minister selects
ministers to work with her to implement
decisions. These ministers then take charge of
different areas of government functioning like
health, education, finance etc.

Often times in the recent past it has been difficult
for a single political party to get the majority that
is required to form the government. They then
join together with different political parties who
are interested in similar concerns to form what is
known as a coalition government.
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These two buildings of the Central Secretariat, the South Block and North Block were built during the 1930s. The photo on the left is of the South
Block which houses the Prime Minister’s Office (PMO), the Ministry of Defence and the Ministry of External Affairs. The North Block is the photo on
the right and this has the Ministry of Finance and the Ministry of Home Affairs. The other ministries of the Union Government are located in various

buildings in New Delhi.

The Rajya Sabha functions primarily as the representative

of the states of India in the Parliament. The Rajya Sabha

can also initiate legislation and a bill is required to pass

through the Rajya Sabha in order to become a law. I,

therefore, has an important role of reviewing and altering

(if alterations are needed) the laws initiated by the Lok

Sabha. The members of the Rajya Sabha are elected by the

clected members of the Legislative Assemblies of various

states. There are 233 elected members plus 12 members

nominated by the President.

B. To Control, Guide and Inform the Government

The Parliament, while in session, begins with a question hour.
The question hour is an important mechanism through which
MPs can elicit information about the working of the
government. This is a very important way through which
the Parliament controls the executive. By asking questions
the government is alerted to its shortcomings, and also comes
to know the opinion of the people through their
representatives in the Parliament, i.e. the MPs. Asking
questions of the government is a crucial task for every MP.
The Opposition parties play a critical role in the healthy
functioning of a democracy. They highlight drawbacks in
various policies and programmes of the government and
mobilise popular support for their own policies.

37
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The following is an example of a question asked in the Parliament.

LOK SABHA

UNSTARRED QUESTION NO 2007 ANSWERED ON 30.11.2007
JUNK FOOD IN SCHOOLS
2007. SHRI SALARAPATTY KUPPUSAMY KHARVENTHAN

Will the Minister of WOMEN AND CHILD DEVELOPMENT be pleased to state:

(a) whether the National Commission for Protection of Child Rights (NCPCR) has asked all
State Governments to ban junk foods in schools and also for setting up of nutrition
standards;

(b) if so, the details thereof;

(c) whether the Union Government has ensured the compliance of the above standards by
the States; and

(d) if so, the details thereof.

ANSWER
THE MINISTER OF STATE OF THE MINISTRY OF WOMEN AND CHILD DEVELOPMENT

(a) and (b) No, Sir. A letter was issued to the States by National Commission for Protection of
Child Rights (NCPCR) to consider providing guidelines to schools to create a school nutrition

policy.
(c) and (d) Does not arise.

Source: http://loksabha.nic.in

The government gets valuable feedback and is kept on
its toes by the questions asked by the MPs. In addition,

In the above question, what in all matters dealing with finances, the Parliament’s

information is being sought

from the Minister of Women i i ] .
and Child Development? several ways in which the Parliament controls, guides

approval is crucial for the government. This is one of the

and informs the government. The MPs as representatives
If you were a Member of

Parliament (MP), list two of the people have a central role in controlling, guiding

questions that you would like and informing Parliament and this is a key aspect of the
to ask. functioning of Indian democracy.
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C. Law-Making

Law-making is a significant function of the Parliament. We
shall read about this in the next chapter.

Who are the People in Parliament?

The Parliament now has more and more people from
different backgrounds. For example, there are more rural
members as also members from many regional parties.
Groups and peoples that were till now unrepresented are
beginning to get elected to the Patliament.

There has also been an increase in political participation
from the Dalit and backward castes and the minorities. Let
us look at the following table that shows the percentage of
the population who voted in Lok Sabha elections in
different years.

Lok Sabha Election Year Voter Turnout (%)
1st 1951-52 44.87
4th 1967 61.04
5th 1971 55.27
6th 1977 60.49
8th 1984 63.56
10th 1991 56.73
14th 2004 58.07

Source: www.eci.gov.in

It has been observed that representative democracy cannot
produce a perfect reflection of society. There is a realisation
that when interests and experiences separate us it is
important to ensure that communities that have been
historically marginalised are given adequate representation.
With this in mind, some seats are reserved in the Parliament
for SCs and ST's. This has been done so that the MPs elected
from these constituencies will be familiar with and can
represent Dalit and Adivasi interests in Parliament.

<L)

Looking at this table would
you say that people’'s
participation during the past
50 years has:
decreased/increased/been
stable after initial increase?
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Similarly, it has more recently been suggested that there
should be reservation of seats for women. This issue is still
being debated. Sixty years ago, only four per cent of MPs
were women and today it is just above nine per cent. This
is a small share when you consider the fact that half the
population are women.

It is issues of this kind that force the country to ask certain
The above photo shows a few women Members difficult and often unresolved questions about whether our
of Parliament. . . .

democratic system is representative enough. The fact that

: I r rki r
Why do you think there are so we can ask these questions and are working towards

few women in Parliament?
Discuss. people in India have in a democratic form of government.

answers is a reflection of the strength and the faith that

GLOSSARY

Approval: To give one's consent to and be favourable towards something. In the
context of this chapter, it refers both to the formal consent (through elected
representatives) that Parliament has as well as the fact that it needs to continue
to enjoy the people's trust.

Coalition: A temporary alliance of groups or parties. In this chapter, it refers to the
alliance formed by political parties after elections when no party has been able to
get adequate seats to form a clear majority.

Unresolved: Situations in which there are no easy solutions to problems.
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Exercises

1. Why do you think the nationalist movement supported the idea that all adults have a right to
vote? :

2. In this 2004 map of Parliamentary constituencies
alongside, roughly identify the constituencies in
your State. What is the name of the MP from your
constituency? How many MPs does your state
have? Why are certain constituencies
coloured green while others are
coloured blue?

TOTAL BEATE B43
[ == 2z
= =
Bl st @

Source: www.eci.gov.in o

3. You have read in Chapter 1 that the ‘Parliamentary form of government’ that exists in India has
three tiers. This includes the Parliament (central government) and the various State Legislatures
(state governments). Fill in the following table with information on the various representatives
from your area:

State Government Central Government

Which political party/parties is/are
currently in power?

Who (name) is the current
representative from your area?

Which political parties currently
form the Opposition?

When were elections last held?

When will the next elections
be held?

How many women representatives
are there (from your state)?
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Chapter 4

Understanding Laws

You may be familiar with some laws such as those
that specify the age of marriage, the age at which a
person can vote, and perhaps even the laws dealing
with buying and selling of property. We now know
that the Parliament is in charge of making laws. Do
these laws apply to everyone? How do new laws come
into being? Could there be laws that are unpopular
or controversial? What should we as citizens do under
such circumstances?




Do Laws Apply to All?
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Read the following situation and answer the questions
that follow.

A government official helps his son go into hiding because
his son has been given a ten-year jail sentence by a District
Court for a crime that he has committed.

Do you think that the government official's actions were
right? Should his son be exempt from the law just because
his father is economically and politically powerful?

The above is a clear case of the violation of law. As you
read in Unit 1, members of the Constituent Assembly were
agreed there should be no arbitrary exercise of power in
independent India. They, therefore, instituted several
provisions in the Constitution that would establish the rule
of law. The most important of these was that all persons in
independent India are equal before the law.

The law cannot discriminate between persons on the basis
of their religion, caste or gender. What the rule of law means
is that all laws apply equally to all citizens of the country
and no one can be above the law. Neither a government
official, nor a wealthy person nor even the President of the
country is above the law. Any crime or violation of law
has a specific punishment as well as a process through which
the guilt of the person has to be established. But was it
always like this?

In ancient India, there were innumerable and often
overlapping local laws. Different communities enjoyed
different degrees of autonomy in administering these laws
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Another example of British arbitrariness was
the Rowlatt Act which allowed the British
government to imprison people without due
trial. Indian nationalists including Mahatma
Gandhi were vehement in their opposition to
the Rowlatt bills. Despite the large number of
protests, the Rowlatt Act came into effect on
10 March 1919. In Punjab, protests against
this Act continued quite actively and on April
10 two leaders of the movement, Dr Satyapal
and Dr Saifuddin Kitchlew were arrested. To
protest these arrests, a public meeting was
held on 13 April at Jallianwala Bagh in
Amritsar. General Dyer entered the park with
his troops. They closed the only exit and
without giving any warning General Dyer
ordered the troops to fire. Several hundreds of
people died in this gunfire and many more were
wounded including women and children. This
painting shows troops firing on the people
during the Jallianwala Bagh massacre.
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among their own. In some cases, the punishment that two
persons received for the same crime varied depending on
their caste backgrounds, with lower castes being more
harshly penalised. This slowly began to change as this system
of law began to further evolve during the colonial petiod.

It is often believed that it was the British colonialists who
introduced the rule of law in India. Historians have
disputed this claim on several grounds, two of which
include: first that colonial law was arbitrary, and second
that the Indian nationalists played a prominent role in the
development of the legal sphere in British India. One
example of the arbitrariness that continued to exist as part
of British law is the Sedition Act of 1870. The idea of
sedition was very broadly understood within this Act. Any
person protesting or criticising the British government
could be arrested without due trial.

Indian nationalists began protesting and criticising this
arbitrary use of authority by the British. They also began
fighting for greater equality and wanted to change the idea

44




of law from a set of rules that they were forced to obey, to
law as including ideas of justice. By the end of the nineteenth
century, the Indian legal profession also began emerging and
demanded respect in colonial courts. They began to use law
to defend the legal rights of Indians. Indian judges also began
to play a greater role in making decisions. Therefore, there
were several ways in which Indians played a major role in
the evolution of the rule of law during the colonial period.

With the adoption of the Constitution, this document
served as the foundation on which our representatives began
making laws for the country. Every year our representatives
pass several new laws as well as revise existing ones. In your
Class VI book, you read about the Hindu Succession
Amendment Act 2005. According to this new law, sons,
daughters and their mothers can get an equal share of family
property. Similarly, new laws have been enacted to control
pollution and provide employment. How do people come
to think and propose that a new law is necessary? You will
read more about this in the next section.

How Do New Laws Come About?

The Parliament has an important role in making laws. There
are many ways through which this takes place and it is often
different groups in society that raise the need for a
particular law. An important role of Parliament is to be
sensitive to the problems faced by people. Let us read the
following story to understand how the issue of domestic
violence was brought to the attention of the Parliament
and the process adopted for this issue to become law.

The word ‘arbitrary’ has been
used earlier in this book and
you've read what the word
means in the Glossary of
Chapter 1. The word ‘sedition’
has been included in the
Glossary of this chapter. Read
the Glossary descriptions of
both words and then answer
the following questions:

State one reason why you think
the Sedition Act of 1870 was
arbitrary? In what ways does
the Sedition Act of 1870
contradict the rule of law?

Domestic violence refers to the injury or harm or threat of injury or harm caused by an
adult male, usually the husband, against his wife. Injury may be caused by physically
beating up the woman or by emotionally abusing her. Abuse of the woman can also
include verbal, sexual and economic abuse. The Protection of Women from Domestic
Violence Act 2005 extends the understanding of the term ‘domestic’ to include all
women who ‘live or have lived together in a shared household' with the male member

who is perpetrating the violence.

)
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October 2006

Shazia, did you read

day for women?

newspapers? Isn't it a great

Not just women. Violence-free homes
will benefit everyone. Kusum, it's taken
such a long time to get this law passed.
In fact, it began with establishing the
need for a new law.

today's

Kusum and Shazia work for a
women's organisation. They
remember the journey of how
the Protection of Women
from Domestic Violence Act
got passed.

¢

April 1991: A typical day at their office...

| need advice. My husband beats me
up. | haven't told anyone so far. | feel
so ashamed. | can't go on like this

anymore. But | have nowhere to go.

| am being
ill-treated by my

in-law. They
verbally abuse me
have no access to

) They may even
*=\throw me out.

son and daughter-

my bank accounts.

Unfortunately
the existing law
is a criminal one
and does not offer
these options.

| do not want to go to
the police. | just want
to stop the violence.

| just don't want to
be thrown out of the
house | am living in.
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Throughout the 1990s, the need for a new law was
raised in different forums.

We've heard testimonies of several women.
We've seen that women want protection
against being beaten, the right to continue
living in a shared household and often
temporary relief. We need a new civil law to
address this issue.

In 1999, Lawyers Collective, a group of lawyers, law students and
activists, after nation-wide consultations took the lead in
drafting the Domestic Violence (Prevention and Protection) Bill.
This draft bill was widely circulated.

The law should cover any women
living within a shared domestic space.
They should be protected from being
evicted from the shared household

The definition of
domestic violence
should include
physical, economic,
sexual and verbal and
emotional abuse.

What about some
\Jnonetary relief?




Meetings were held with different organisations.

The women's movement want a
new law on Domestic Violence.
The Government should introduce
it in parliament soon.

Let's have a press
conference ... we
could also start an
on-line petition.

We must oppose
the Bill in its
present form.

This Bill has
none of what
we have been
suggesting.

Several women's organisations, National Commission for Women
made submissions to the Parliamentary Standing Committee.

In December 2002, the Standing
Committee submitted its
recommendations to the Rajya Sabha and
these were also tabled in the Lok Sabha.
The Committee's report accepted most of
the demands of the women's groups.
Finally a new bill, was reintroduced in
Parliament in 2005. After being passed in
both houses of Parliament, it was sent to
the President for his assent. The
Protection of Women from Domestic
Violence Act came into effect in 2OQ6.

Esteemed members of the Parliamentary
Standing Committee... the present Bill must be
changed. We do not agree with the definition
of domestic violence being proposed ...

The law needs to provide
for temporary custody of

This law is a first in recognising a
woman's right to a violence-free

home and provides a comprehensive
definition of domestic violence.

At a press conference in
October 2006

This is a civil law aimed at
providing relief to millions of
women, including wives,
mothers, daughters and
sisters affected by violence
in their homes.

What is this new law?

Finally, the Bill was introduced in Parliament in 2002 but ...

The press conference continues...
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This law is a very significant step because it
recognises ... The right of women to live in a
shared household... women can get a
protection order against any further
violence... Women can get monetary relief to
meet their expenses including medical costs,

Yes, now the government
has to ensure that this
law is implemented and
enforced.

Now begins another
long journey ...

Why is this an
important law?

What do you understand by ‘domestic violence'? List the
two rights that the new law helped achieve for women who
are survivors of violence.

Can you list one process that was used to make more people
aware of the need for this law?

F_quﬂ' R:lﬂtiﬂﬂﬁl‘li;lﬂﬁ-

From the above storyboard, can you list two different ways in are "'l.-'rir_r Crce Fr.:,g
which people lobbied Parliament?

Often women who face
violence or are abused are
seen as victims. But women
struggle in several different
ways to survive these
situations. Therefore, it is
more accurate to refer to
them as survivors rather
than as victims.

In the following poster, what
do you understand by the
phrase 'Equal Relationships are
Violence Free'?
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As the above example shows, the role of citizens is crucial
in helping Parliament frame different concerns that people
might have into laws. From establishing the need for a new
law to its being passed, at every stage of the process the
voice of the citizen is a crucial element. This voice can be
heard through TV reports, newspaper editorials, radio
broadcasts, local meetings - all of which help in making the
work that Parliament does more accessible and transparent
to the people.

Unpopular and Controversial Laws

Let us now look at the situation where the Parliament passes
laws that turn out to be very unpopular. Sometimes a law
can be constitutionally valid and hence legal, but it can
continue to be unpopular and unacceptable to people
because they feel that the intention behind it is unfair and
harmful. Hence, people might criticise this law, hold public
meetings, write about it in newspapers, report to TV news
channels etc. In a democracy like ours, citizens can express
their unwillingness to accept repressive laws framed by the
Parliament. When a large number of people begin to feel
that a wrong law has been passed, then there is pressure on
the Parliament to change this.

For example, various municipal laws on the use of space
within municipal limits often make hawking and street
vending illegal. No one will dispute the necessity for some
rules to keep the public space open so that people can walk
on the pavements easily. However, one also cannot deny
that hawkers and vendors provide essential services cheaply
and efficiently to the millions living in a large city. This is
their means of livelihood. Hence, if the law favours one
group and disregards the other it will be controversial and
lead to conflict. People who think that the law is not fair
can approach the court to decide on the issue. The court
has the power to modify or cancel laws if it finds that they
don’t adhere to the Constitution.
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As you read in the earlier section
on the rule of law, Indian
nationalists protested and
criticised arbitrary and
repressive laws being enforced
by the British. History provides
us with several examples of
people and communities who
have struggled to end unjust
laws. In your Class VII book, you
read of how Rosa Parks, an
African-American woman,
refused to give up her seat on a
bus to a white man on 1
December 1955. She was
protesting the law on
segregation that divided up all
public spaces, including the
streets, between the whites and
the African-Americans. Her
refusal was a key event that
marked the start of the Civil
Rights Movement, which led to
the Civil Rights Act in 1964,
which prohibited discrimination
on the basis of race, religion or
national origin in the U.S.A.
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Read the newspapers/watch Do you remember the photo essay on the women’s

news on TV for a week and movement in the Class VII book? The photos there showed

find out if there are any . . . .. .
the different ways in which citizens can protest, campaign

unpopular laws that people o7 i . .

in India or around the world and show solidarity. The following pictures point to other

are current]y protesting_ ways in which people protest unjust laws:

List the three forms of protest
that you see in the above
photos.

We need to remember that our role as citizens does not
end with electing our representatives. Rather, it is then that
we begin to use newspapers and the media to carefully chart
the work that is being done by our MPs and criticise their
actions when we feel it is required. Thus, what we should
bear in mind is that it is the extent, involvement and
enthusiasm of the people that helps Parliament perform its
representative functions propetly.
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Exercises

1. Write in your own words what you understand by the term the ‘rule of law’. In your response
include a fictitious or real example of a violation of the rule of law.

2. State two reasons why historians refute the claim that the British introduced the rule of law in
India.

3. Re-read the storyboard on how a new law on domestic violence got passed. Describe in your own
words the different ways in which women’s groups worked to make this happen.

4. Write in your own words what you understand by the following sentence on page 44-45: They
also began fighting for greater equality and wanted to change the idea of law from a set of rules
that they were forced to obey, to law as including ideas of justice.

GLOSSARY

Criticise: To find fault with or disapprove of a person or thing. In the context of this
chapter, it refers to citizens finding fault with the functioning of government.

Evolution: Process of development from a simple to a complex form and is often used
to discuss the development of a species of plants or animals. In the context of this
chapter it refers to the way in which protecting women against domestic violence
developed from an urgently-felt need to a new law that can be enforced throughout
the country.

Sedition: This applies to anything that the government might consider as stirring up
resistance or rebellion against it. In such cases, the government does not need
absolute evidence in order to arrest persons. Under the Sedition Act of 1870, the
British had a very broad interpretation of what constituted sedition, and what this
meant was that they could arrest and detain any person they wanted under this Act.
The nationalists considered this law arbitrary because persons were arrested for a
variety of reasons that were seldom clarified beforehand as well as because those
arrested were often kept in jail without a trial.

Repressive: To control severely in order to prevent free and natural development or
expression. In the context of this chapter it refers to laws that brutally control
persons and often prevent them from exercising their Fundamental Rights including
Right to Speech and Assembly.
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Unit Three




Teacher’s Note

Students are going to be introduced to the judiciary through these chapters. Yet, aspects of this
system like the police, the courts etc. are probably something that students are already quite
familiar with either through the media or perhaps through personal experience. In this unit, the
effort is to combine some basic knowledge on the judicial system with more hands-on
information on the criminal justice system. The first chapter covers topics that will be reinforced
in the higher classes. The effort while teaching this should be to provide students with a sense
of the significant role played by the judiciary in upholding the principles enshrined in the
Constitution. The second chapter explains the role of different individuals in the criminal justice
system and here it is crucial that students understand the connection between each person's
role and the idea of justice for all that the Constitution provides.

Before starting Chapter 5, it might be useful to reiterate the discussion on the ‘rule of law' from
the previous unit. This can then lead to a discussion on the role of the judiciary in upholding the
rule of law. Five separate though inter-related concepts on the judiciary have been discussed in
Chapter 5. The reason why the independence of the judiciary is key to its functioning is a
complex idea but something that students need to understand. This can be conveyed at a more
basic level using examples of different decision-making processes that the student is familiar
with. The structure has been illustrated through a case and students should be encouraged to
discuss other cases to better understand the working of the judicial process. The last concept of
‘access to justice' highlights the role of the Public Interest Litigation (PIL) in facilitating justice.
It also touches upon the 'delay’ in providing justice. The student's growing knowledge of
Fundamental Rights should be used while discussing this section.

Chapter 6 has been included in order to make students more aware of the role played by different
persons in the criminal justice system and the process that needs to be followed in order to
ensure a fair trial. The chapter takes as its starting point a storyboard in which a case of theft is
highlighted and uses this as the reference point to discuss the roles of the police, the public
prosecutor, the judge, as well as what a fair trial should include. It is very likely that the students
will have their own opinions, which might be quite cynical, on the ways in which the criminal
justice system works. Your role as a teacher will be to balance their cynicism with a discussion
of the ideal as outlined in the chapter. This can be done in two ways: one, through a continued
emphasis on the link between this ideal functioning and the principles enshrined in the Indian
Constitution as discussed in earlier chapters, and two, through emphasising the difference that
an informed and aware public can make in the working of these institutions. The discussion of
the criminal justice system is to help students understand this better and not for them to learn
this by rote.



Chapter 5

Judiciary

A glance at the newspaper provides you a glimpse of
the range of work done by the courts in this country.
But can you think of why we need these courts? As
you have read in Unit 2, in India we have the rule of
law. What this means is that laws apply equally to
all persons and that a certain set of fixed procedures
need to be followed when a law is violated. To enforce
this rule of law, we have a judicial system that
consists of the mechanism of courts that a citizen
can approach when a law is violated. As an organ of
the State, the judiciary plays a crucial role in the
functioning of India's democracy. It can play this
role only because it is independent. What does an
‘independent judiciary’ mean? Is there any connection
between the court in your area and the Supreme
Court in New Delhi? In this chapter, you will find
answers to these questions.




What is the Role of the Judiciary?

Courts take decisions on a very large number of issues.
They can decide that no teacher can beat a student, or about
the sharing of river waters between states, or they can punish
people for particular crimes. Broadly speaking, the work
that the judiciary does can be divided into the following:

Dispute Resolution: The judicial system provides a
mechanism for resolving disputes between citizens, between
citizens and the government, between two state
governments and between the centre and state governments.

Judicial Review: As the final interpreter of the
Constitution, the judiciary also has the power to strike
down particular laws passed by the Parliament if it believes
that these are a violation of the basic structure of the
Constitution. This is called judicial review.

Upholding the Law and Enforcing Fundamental
Rights: Every citizen of India can approach the Supreme
Court or the High Court if they believe that their
Fundamental Rights have been violated. For example, in
the Class VII book, you read about Hakim Sheikh, an
agricultural labourer who fell from a running train and
injured himself and whose condition got worse because
several hospitals refused to admit him. On hearing his case,
the Supreme Court ruled that Article 21 which provides
every citizen the Fundamental Right to Life also includes
the Right to Health. It, therefore, directed the West Bengal
government to pay him compensation for the loss suffered
as well as to come up with a blueprint for primary health
care with particular reference to treatment of patients during
an emergency [Paschim Banga Khet Majoor Samity vs State
of West Bengal (1996)].

S5)

iciary

Jud

The above photo shows the Supreme Court of
India. The Supreme Court was established on

26 January 1950, the day India became a
Republic. Like its predecessor, the Federal Court
of India (1937-1949), it was earlier located in
the Chamber of Princes in the Parliament House.
It moved to its present building on Mathura Road

in New Delhi in 1958.
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With the help of your teacher, fill in the blank spaces in the table below.

Type of Dispute

Example

Dispute between centre and the state

Dispute between two states

Dispute between two citizens

Laws that are in violation of the Constitution

Do you think that any ordinary
citizen stands a chance against
a politician in this kind of
judicial system? Why not?
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What is an Independent Judiciary?

Imagine a situation in which a powerful politician has
encroached on land belonging to your family. Within this
judicial system, the politician has the power to appoint and
dismiss a judge from his office. When you take this case to
court, the judge is clearly partial to the politician.

The control that the politician holds over the judge does
not allow for the judge to take an independent decision.
This lack of independence would force the judge to make
all judgments in favour of the politician. Although we often
hear of rich and powerful people in India trying to influence
the judicial process, the Indian Constitution protects
against this kind of situation by providing for the
independence of the judiciary.

One aspect of this independence is the ‘separation of powers’.
This as you read in Chapter 1 is a key feature of the
Constitution. What this means here is that other branches
of the State-like the legislature and the executive - cannot
interfere in the work of the judiciary. The courts are not
under the government and do not act on their behalf.

For the above separation to work well, it is also crucial
that all judges in the High Court as well as the Supreme
Court are appointed with very little interference from these
other branches of government. Once appointed to this
office, it is also very difficult to remove a judge.
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It is the independence of the judiciary that allows the courts List two reasons why you

to play a central role in ensuring that there is no misuse of ~ believe an independent
judiciary is essential to

ower by the legislatur d th tive. It al |
p wE y c egsauean € execuuve also paysa democracy.

crucial role in protecting the Fundamental Rights of
citizens because anyone can approach the courts if they
believe that their rights have been violated.

What is the Structure of Courts in India?

There are three different levels of courts in our country.
There are several courts at the lower level while there is
only one at the apex level. The courts that most people
interact with are what are called subordinate or district
courts. These are usually at the district or Tehsi/ level or in
towns and they hear many kinds of cases. Each state is
divided into districts that are presided over by a District
Judge. Each state has a High Court which is the highest
court of that state. At the top is the Supreme Court that is
located in New Delhi and is presided over by the Chief
Justice of India. The decisions made by the Supreme Court
are binding on all other courts in India.

The structure of the courts from the lower to the highest level is such that it
resembles a pyramid. Having read the description above, can you fill out which
type of courts would exist at what level in the following diagram?
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High Courts were first established in the three
Presidency cities of Calcutta, Bombay and
Madras in 1862. The High Court of Delhi came
up in 1966. Currently there are 21 High Courts.
While many states have their own High Courts,
Punjab and Haryana share a common High Court
at Chandigarh, and the seven northeast states
have a common High Court at Guwahati. Some
High Courts have benches in other parts of the
state for greater accessibility.

High Court of Madras

Are these different levels of courts connected to each
other? Yes, they are. In India, we have an integrated
judicial system, meaning that the decisions made by higher
courts are binding on the lower courts. Another way to
understand this integration is through the appellate
system that exists in India. This means that a person can
appeal to a higher court if they believe that the judgment
passed by the lower court is not just.

Let us understand what we mean by the appellate system
by tracking a case, State (Delhi Administration) vs Laxman
Kumar and Others (1985), from the lower courts to the
Supreme Court.

In February 1980, Laxman Kumar married 20-year-old
Sudha Goel and they lived in a flat in Delhi with Laxman’s
brothers and their families. On 2 December 1980 Sudha
died in hospital due to burns. Her family filed a case in
court. When this case was heard in the Trial Court, four
of her neighbours were called in as witnesses. They stated
that on the night of December 1, they had heard Sudha
scream and had forced their way into Laxman’s flat.
There they saw Sudha standing with her sari in flames.
They extinguished the fire by wrapping Sudha in a gunny
bag and a blanket. Sudha told them that her mother-in-

- : law Shakuntala had poured kerosene oil on her and that
High Court of Kamataka her husband Laxman had lit the fire. During the trial,

High Court of Patna
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members of Sudha’s family and a neighbour stated that
Sudha had been subjected to torture by her in-laws and that
they were demanding more cash, a scooter and a fridge on
the birth of the first child. As part of their defence, Laxman
and his mother stated that Sudha’s sari had accidentally
caught fire while she was heating milk. On the basis of this
and other evidence, the Trial Court convicted Laxman, his
mother Shakuntala and his brother-in-law Subash Chandra
and sentenced all three of them to death.

In November 1983, the three accused went to the High
Court to appeal against this verdict of the Trial Court. The
High Court, after hearing the arguments of all the lawyers,
decided that Sudha had died due to an accidental fire caused
by the kerosene stove. Laxman, Shakuntala and Subash
Chandra were acquitted.

You may remember the photo essay on the women’s
movement in your Class VII book. You read about how, in
the 1980s, women’s groups across the country spoke out
against ‘dowry deaths’. They protested against the failure
of courts to bring these cases to justice. The above High
Court judgment deeply troubled women and they held
demonstrations and filed a separate appeal against this High
Court decision in the Supreme Court through the Indian
Federation of Women Lawyers.

In 1985, the Supreme Court heard this appeal against the
acquittal of Laxman and the two members of his family.
The Supreme Court heard the arguments of the lawyers
and reached a decision that was different from that of the

High Court. They found Laxman and his mother guilty
but acquitted the brother-in-law Subash because they did
not have enough evidence against him. The Supreme Court
decided to send the accused to prison for life.

. Chapter 5: Judiciary

Write two sentences of what
you understand about the
appellate system from the
given case.

The subordinate court is more commonly known
by many different names. These include the Trial
Court or the Court of the District Judge, the
Additional Sessions Judge, Chief Judicial
Magistrate, Metropolitan Magistrate, Civil
Judge. Alongside is a photograph of the District
Court in Raipur, Chhattisgarh.




What are the Different Branches of the
Legal System?

The above case of the dowry death falls within what is
considered a ‘crime against society’ and is a violation of
criminal law. In addition to criminal law, the legal system
also deals with civil law cases. You read in Chapter 4 of
how a new civil law was passed in 2006 to protect women
against domestic violence. Look at the following table to
understand some of the significant differences between

criminal and civil law.

No. Criminal Law Civil Law

1. Deals with conduct or acts that the Deals with any harm or injury to rights
law defines as offences. For example, of individuals. For example, disputes
theft, harassing a woman to bring more relating to sale of land, purchase of
dowry, murder. goods, rent matters, divorce cases.

2. It usually begins with the lodging of an A petition has to be filed before the
First Information Report (FIR) with the relevant court by the affected party only.
police who investigate the crime after In a rent matter, either the landlord or
which a case is filed in the court. tenant can file a case.

3. If found guilty, the accused can be sent The court gives the specific relief asked

to jail and also fined.

for. For instance, in a case between a

landlord and a tenant, the court can
order the flat to be vacated and pending
rent to be paid.

Fill in the table given below based on what you have understood about criminal and civil law.

Branch of Law Procedure to be

Followed

Description of Violation

A group of girls are persistently harassed by a
group of boys while walking to school.

A tenant who is being forced to move out
files a case in court against the landlord.
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Does Everyone Have Access to the Courts?

In principle, all citizens of India can access the courts in
this country. This implies that every citizen has a right to
justice through the courts. As you read eatlier, the courts
play a very significant role in protecting our Fundamental
Rights. If any citizen believes that their rights are being
violated, then they can approach the court for justice to be
done. While the courts are available for all, in reality access
to courts has always been difficult for a vast majority of the
poor in India. Legal procedures involve a lot of money and
paperwork as well as take up a lot of time. For a poor person
who cannot read and whose family depends on a daily wage,
the idea of going to court to get justice often seems remote.

In response to this, the Supreme Court in the early 1980s
devised a mechanism of Public Interest Litigation or PIL
to increase access to justice. It allowed any individual or
organisation to file a PIL in the High Court or the Supreme
Court on behalf of those whose rights were being violated.
The legal process was greatly simplified and even a letter
or telegram addressed to the Supreme Court or the High
Court could be treated as a PIL. In the eatly years, PIL was
used to secure justice on a large number of issues such as
rescuing bonded labourers from inhuman work conditions;
and securing the release of prisoners in Bihar who had been
kept in jail even after their punishment term was complete.

Did you know that the mid-day meal that children now
receive in government and government-aided schools is
because of a PIL? See the photos on the right and read the
text below to understand how this came about.

Photo 1. In 2001, the drought in Rajasthan and Orissa meant that millions faced an acute shortage of food.

Photo 2. Meanwhile the government godowns were full of grain. Often this was being eaten away by rats.

Photo 3. In this situation of ‘hunger amidst plenty’ an organisation called the People’s Union of Civil Liberties or PUCL filed a PIL in the Supreme
Court. It stated that the fundamental Right to Life guaranteed in Article 21 of the Constitution included the Right to Food. The state’s excuse that
it did not have adequate funds was shown to be wrong because the godowns were overflowing with grains. The Supreme Court ruled that the State
had a duty to provide food to all.

Photo 4. It, therefore, directed the government to provide more employment, to provide food at cheaper prices through the government ration shops,
and to provide mid-day meals to children. It also appointed two Food Commissioners to report on the implementation of government schemes.
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For the common person, access to courts is access to justice.
The courts exercise a crucial role in interpreting the
Fundamental Rights of citizens and as you saw in the above
case, the courts interpreted Article 21 of the Constitution
on the Right to Life to include the Right to Food. They,
therefore, ordered the State to take certain steps to provide
food for all including the mid-day meal scheme.

However, there are also court judgments that people believe
work against the best interests of the common person. For
example, activists who work on issues concerning the right
to shelter and housing for the poor believe that the recent
judgments on evictions are a far cry from eatlier judgments.
While recent judgments tend to view the slum dweller as
an encroacher in the city, earlier judgments (like the 1985
Olga Tellis vs Bombay Municipal Corporation) had tried
to protect the livelihoods of slum dwellers.

The judgment of the Olga Tellis vs Bombay Municipal Corporation established the Right
to Livelihood as part of the Right to Life. The following excerpts from the judgment point
to the ways in which the judges linked the issue of the Right to Life to that of livelihood:

The sweep of the Right to Life, conferred by Article 21 is wide and far reaching. ‘Life'
means something more than mere animal existence. It does not mean merely that life
cannot be extinguished or taken away as, for example, by the imposition and execution of
the death sentence, except according to procedure established by law. That is but one
aspect of the Right to Life. An equally important facet of that right is the right to
livelihood because no person can live without the means of living, that is, the means

of livelihood.

That the eviction of a person from a pavement or slum will inevitably lead to the
deprivation of his means of livelihood, is a proposition which does not have to be
established in each individual case .... In the present case that facts constituting
empirical evidence justify the conclusion that the petitioners live in slums and on
pavements because they have small jobs to nurse in the city and for them there is
nowhere else to live. They choose a pavement or a slum in the vicinity of their place of
work and to loose the pavement or the slum is to loose the job. The conclusion therefore
is that the eviction of the petitioners will lead to deprivation of their livelihood and
consequently to the deprivation of life.

Olga Tellis vs Bombay Municipal Corporation (1985) 3 SCC 545
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Another issue that affects the common person’s access to
justice is the inordinately long number of years that courts
take to hear a case. The phrase Sustice delayed is justice
denied’ is often used to characterise this extended time
period that courts take.

In a speech made on 26 November 2007, the Chief
Justice of India K.G. Balakrishnan noted that, “The Indian
judiciary consists of one Supreme Court with 26 judges,
21 High Courts with a sanctioned strength of 725 judges
(working strength of 597 as on 1 March 2007) and
14,477 Subordinate courts/judges (working strength of
11,767 as on 31 December 2006).

However, inspite of this there is no denying that the
judiciary has played a crucial role in democratic India,
serving as a check on the powers of the executive and the
legislature as well as in protecting the Fundamental Rights
of citizens. The members of the Constituent Assembly had
quite correctly envisioned a system of courts with an
independent judiciary as a key feature of our democracy.
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The above photo shows the family members of some
of the 43 Muslims of Hashimpura, Meerut, killed on
22 May 1987. These families have been seeking
justice for over 20 years. Due to long delay in the
commencement of the trial, the Supreme Court in
September 2002 transferred the case from the State
of Uttar Pradesh to Delhi. The trial is ongoing and 19
Provincial Armed Constabulary (PAC) men are facing
criminal prosecution for alleged murder and other
offences. By 2007, only three prosecution witnesses
had been examined. (photo was taken at Press Club,
Lucknow, 24 May 2007)




Exercises

1. You read that one of the main functions of the judiciary is ‘upholding the law and Enforcing
Fundamental Rights® Why do you think an independent judiciary is necessary to carry out this
important function?

2. Re-read the list of Fundamental Rights provided in Chapter 1. How do you think the Right to
Constitutional Remedies connects to the idea of judicial review?

3. In the following illustration, fill in each tier with the judgments given by the various courts in the
Sudha Goel case. Check your responses with others in class.

Supreme Court

High Court

Lower Court

4. Keeping the Sudha Goel case in mind, tick the sentences that are true and correct the ones that
are false.

(a) The accused took the case to the High Court because they were unhappy with the decision of
the Trial Court.

(b) They went to the High Court after the Supreme Court had given its decision.

(c) If they do not like the Supreme Court verdict, the accused can go back again to the Trial
Court.

5. Why do you think the introduction of Public Interest Litigation (PIL) in the 1980s is a significant
step in ensuring access to justice for all?

6. Re-read excerpts from the judgment on the Olga Tellis vs Bombay Municipal Corporation case.
Now write in your own words what the judges meant when they said that the Right to Livelihood
was part of the Right to Life.

7. Write a story around the theme, ‘Justice delayed is justice denied.

8. Make sentences with each of the glossary words given on the next page.
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9. The following is a poster made by the Right to Food campaign.

Tham i amee | R€Qd this poster and list the duties of

thosFigit - the government to uphold the Right to
Tha Diciehon ol e Sepreme Cou Food.

Death by Hunger

wihz = meponabin

How does the phrase “Hungry
stomachs, overflowing godowns! We
will not accept it!!” used in the poster
relate to the photo essay on the Right
to Food on page 617

Daites of IFed CalwiaTiTeifl —  Fihe Grvermament daas ot fulfll
R i s
ikl Jall e e Kl

e i D T W il v bl e B P e

Humgry smomsci, cverfoming pososra’ Wewill rar socepd i1 e il ol oo 1Y

Right to Food Campalgn

GLOSSARY

Acquit: This refers to the court declaring that a person is not quilty of the crime which
he/she was tried for by the court.

To Appeal: In the context of this chapter this refers to a petition filed before a higher
court to hear a case that has already been decided by a lower court.

Compensation: In the context of this chapter this refers to money given to make
amends for an injury or a loss.

Eviction: In the context of this chapter this refers to the removal of persons from land/
homes that they are currently living in.

Violation: In the context of this chapter it refers both to the act of breaking a law as
well as to the breach or infringement of Fundamental Rights.
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Understanding Our
Criminal Justice
System

When we see someone violating the law, we
immediately think of informing the police. You might
have seen, either in real life or in the movies, police
officers filing reports and arresting persons. Because
of the role played by the police in arresting persons,
we often get confused and think that it is the police
who decide whether a person is guilty or not. This,
however, is far from true. After a person is arrested,
it is a court of law that decides whether the

person is guilty or not. According to the Constitution,
every individual charged of a crime has to be given a
fair trial.

Do you know what it means to get a fair trial? Have
you heard of an FIR? Or, do you know who a public
prosecutor is? In this chapter, we use a fictional case
of theft to try and highlight the process as well as
the role of different individuals in the criminal justice
system. Most cases go through a process that is
similar to the one discussed in our fictional case.
Therefore, understanding these processes as well as
the role that different persons should play within
the criminal justice system is crucial, so that if ever
the occasion should arise, you are aware of the
processes that should be followed.

| plead not guilty.
And I claim trial.




18.7.06

At their apartment in Mumbai Mrs Shinde is getting dressed. She has been
frantically searching for her gold chain for over an hour.

Hurry up! We are
going to be late for
the wedding.

| am sure it was in
this drawer! Where
could it be...?

U- .

| can't find my gold chain - it's
not in the drawer! | suspect that
Shanti might have stolen it. She
always spends a long time
dusting my room.

Mr Shinde searches Shanti's trunk and finds an
envelope with Rs.10,000 in it. He screams at Shanti

Shanti Hembram has been working in the house for

Saab, my brother and | have been
saving this money over the last
one year. We want to buy a bull
when we go to our village.
Madam, | am innocent.

Shanti, have you begun to steal
now? And that too my gold chain.
Bring your trunk - | want to search
it. We've called the police. So if you
have the chain, return it now.

| have come to file an FIR. There has
been a theft in my house. My maid
Shanti has stolen my wife's necklace.
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Mr Shinde returns with Sub Inspector Rao.

I will now write the statements
that Mr and Mrs Shinde make

about this theft. Let me seal the

envelope that has the money and
take it with me as evidence. | am
arresting Shanti and taking her to
the police station.

have not stolen the chain. This
is my hard-earned money...

19.7.06

Sushil, Shanti's brother arrives and pleads with S.I. Rao to
release Shanti.

She has been arrested for
the theft of a gold chain.

You can go to court and get
a bail order.

hire a lawyer? and who will stand as
surety for her? You have taken all of
our savings and sealed it...

S.I. Rao forcibly keeps Sushil in the police station for two days. Sushil is abused and beaten by S.I. Rao and other
police constables. They try and make him confess that he and his sister Shanti head a gang of domestic servants that
have stolen jewellery from other homes. There have been other complaints of theft of jewellery from Shinde's
neighbourhood. As Sushil keeps repeating that he is an innocent factory worker, the police let him go after two days.

23.8.06

Although the court granted bail to Shanti after a month, she was unable to get anyone to stand surety for her for
Rs 20,000. She, therefore, continued to be in jail. She is very traumatised. She is worried about what will happen during

the trial.

What will happen to me? | haven't
done anything wrong and yet | am
behind bars just because Madam
suspects me. And the money that
we've been saving... will | ever get it
back...?

14.9.06

The police files a chargesheet in the Magistrate's Court. The court gives a copy of the chargesheet including
statements of witnesses to Shanti. Shanti tells the court that she has no lawyer to defend her against this false

case of theft.

The Magistrate appoints Advocate Kamla Roy as Shanti's defence lawyer at the government's expense.

According to Article 22 of the Constitution, every person has a Fundamental Right to be defended by a
lawyer. Article 39A of the Constitution places a duty upon the State to provide a lawyer to any citizen who
is unable to engage one due to poverty or other disability.
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Advocate Kamla Roy meets Shanti in the court

Here are my case papers.
| have been falsely
accused of stealing my
employer's gold chain.

They found Rs 10,000 in Shanti's
trunk and said that this was the
money she got from stealing the
chain. But that is money that we
have been saving up together.

8.3.07

So tell me, Mrs Shinde,
how did the gold chain
go missing?

Next, Advocate Roy cross-examines

So, what you are basically saying is
that you did not see Shanti steal the
chain. Nor did you recover the chain
on Shanti. Also, in the three years that
she has worked for you, nothing has
been stolen from the house. You were
also regularly paying her

Rs 1,000 as salary each month.

11.12.06

The court frames a charge of theft of Mrs Shinde's gold
chain and possession of money Rs 10,000 got from selling
stolen property against Shanti.

| plead not guilty.
And | claim trial.

s

The trial before the Magistrate begins...

| had kept my chain in the drawer.
Shanti stole it. No other outsider
except Shanti goes into my room.
Mr Shinde searched her trunk in
front of me and we were shocked
to find Rs 10,000 in an envelope.
Shanti got this money from selling
my gold chain. She is a thief.

20.4.07

Advocate Roy examines Sushil and his
employer as defence witnesses. Through
their testimonies, she is able to show that the
Rs 10,000 found in Shanti's trunk could well
be the earnings of Sushil and Shanti.

Chapter 6: Understanding Our Criminal s
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14.5.07

As the trial is nearing completion, Sushil learns that
Inspector Sharma has busted a gang of young men who
have been stealing jewellery from the Shinde's
neighbourhood. Some of Mrs Shinde's son's friends are 15.7.07
part of this gang. Mrs Shinde's chain has been found on
them. Sushil tells Advocate Roy about this. Advocate Roy
now calls Inspector Sharma as a defence witness.

The judge hears the testimony of all the witnesses. After
the testimony of Inspector Sharma, Advocate Roy argues
before the judge that it has now been established that
Shanti is innocent and should be acquitted.

Inspector Sharma, can
you show and tell us
what you've found?

Shanti, you are hereby acquitted of the charge of
theft. The police will hand over to you the

Rs 10,000 that they had sealed. In my written
judgment, | have made it a point to highlight S.I. Rao's
role in conducting such a shoddy investigation that
made you spend time in jail.

Here is the chain that has been
identified by Mrs Shinde as hers. We

busted a gang of boys who had stolen
the chain. These boys have admitted
that they stole the chain.

From the above incident, you can see that the four key
players in the criminal justice system are the police, the
Public Prosecutor, the defence lawyer and the judge. You
have seen the roles each of them played in the above case.
Now let us try and understand their roles more generally.

What is the Role of the Police in
Investigating a Crime?

One important function of the police is to investigate any
complaint about the commission of a crime. An
investigation includes recording statements of witnesses and
collecting different kinds of evidence. On the basis of the
investigation, the police are required to form an opinion.
If the police think that the evidence points to the guilt of
the accused person, then they file a chargesheet in the court.
As stated at the beginning of this chapter, it is not the job
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of the police to decide whether a person is guilty or innocent,
that is for the judge to decide.

You read in Unit 2 about the rule of law, which means that
everyone is subject to the law of the land. This includes the
police. Therefore, police investigations always have to be
conducted in accordance with law and with full respect for
human rights. The Supreme Court has laid down guidelines
that the police must follow at the time of arrest, detention and
interrogation. The police are not allowed to torture or beat
or shoot anyone during investigation. They cannot inflict any
form of punishment on a person even for petty offences.

Article 22 of the Constitution and criminal law guarantee
to every arrested person the following Fundamental Rights:

® The Right to be informed at the time of arrest of
the offence for which the person is being arrested.

® The Right to be presented before a magistrate within 24
hours of arrest.

® The Right not to be ill treated or tortured during arrest
or in custody.

® Confessions made in police custody cannot be used as
evidence against the accused.

® A boy under 15 years of age and women cannot be called
to the police station only for questioning.

Why do you think there is a
ru